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I. INTRODUCTION

More than 120 cases addressed title insurance issues during the past year.
This article highlights various notable recent decisions impacting the
practice of title insurance litigation and coverage.

II. INSURED VERSUS INSURER

A. Policy Terms
1. Who Is the Insured?

Several cases this year addressed the definition of “insured.” Courts have
held that a loan servicer,! a loan participant (even a 95 percent one),” or a
commitment-holder? was not an insured under a loan policy. In the own-
er’s policy arena, a California court held that, where a trustee was the
named insured, his policy did not extend to claims made in his individual
capacity.* Similarly, a Utah court held that the transfer of property to a
related entity terminates an owner’s policy.’

Other cases have taken a broad view of the term “insured.” While the
Supreme Court of Wisconsin did not expressly answer the question of
whether an insured owner can assign his title policy rights to a neighbor
as part of a settlement agreement, the court did assume the assignment

1. US. Bank, N.A. v. Stewart Title Guar. Co., 2014 WL 1096961, at *1 (D. Colo.
Mar. 20, 2014).

2. Shamrock Bank of Fla. v. First Am. Title Ins. Co., 2014 WL 1304694, at *7 (S.D. Il
Mar. 28, 2014).

3. Fed. Deposit Ins. Corp. v. United Gen. Title Ins. Co., 2014 WL 3611835, at *1
(E.D.N.Y. July 3, 2014) (FDIC had only a commitment to insure, rather than a policy, so
had no claim against title insurer relating to fraudulent mortgages and sales). This case is
also instructive in its treatment of an insurer’s responsibility for an agent’s acts. See
Part ILE., infra.

4. Mulhearn v. Lawyers Title Ins. Co., 2014 WL 213554, at *5 (Cal. Ct. App. Jan. 21,
2014) (unpublished).

5. Durbano & Garn Inv. Co., LCv. First Am. Title Ins. Co., 330 P.3d 119 (Utah Ct. App.
2014) (Durbano & Garn transferred its property to Durbano Properties via quitclaim deed;
transferee sued after its claim was denied, but the court held that when property was deeded,
the insured retained no interest in property and made no warranties of title, and as such there
was no coverage upon the transfer).
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was valid, and found coverage.® The Arizona Court of Appeals held an
owner may pursue a claim on a missed easement even after conveying
most of its property, providing:
the loss [the insured] alleges was sustained when it discovered the defect in
title, at a time it owned all 75 acres. Because [the insured] owned the prop-

erty at the time it allegedly incurred the loss, its damage claim is not barred
by the “continuation in force” provision of the policy.”

2. What Is Insured?

The McGonagle v. Stewart Title Guaranty Co. case decided by the Texas
Court of Appeals provides that an irregularity affecting the value of
land, but not the ownership of it, does not give rise to a defect in title.®
In the same vein, the Fifth Circuit examined whether an insured’s dam-
age had been caused by a title defect, triggering coverage, or by another
cause. An insured lender held a mortgage on a paper mill, which was re-
corded without a legal description, but subsequently cured by the insurer.’
After the insured acquired title to the mill, its market value had declined
due to significant operating losses. The court held that the insured’s dam-
ages were caused by the decline in market value of the collateral, not by the
title defect.!® The Fidelity National Title Insurance Co. v. Woody Creek Ven-
tures, LLC case complements this analysis, holding that a revocable thirty-
year license satisfied the policy’s “right of access,” and explaining that the
argument that the license rather than a permanent easement made the land
less valuable was not an issue relating to coverage. The court stated: “Mar-
ketability of title should not . . . be confused with the value of title.”!!

6. Kimble v. Land Concepts, Inc., 845 N.W.2d 395, 402-03 (Wis. 2014).

7. Centennial Dev. Group, LLC v. Lawyers Title Ins. Corp., 310 P.3d 23, 27-28 (Ariz.
Ct. App. 2013).

8. 432 SSW.3d 535 (Tex. App. 2014), reb’g overruled (June 24, 2014) (the issue was
whether dedication instrument concerning building in historical district constituted a title
defect “within the title policy’s covered risks”; court held presence of instrument was not
a defect in title, but even if it was, it would be subject to exclusion 3(a), because insureds as-
sumed the defect when they signed purchase contract).

9. In the Matter of West Feliciana Acquisition, L.L.C., 744 F.3d 352 (5th Cir. 2014).

10. Id. at 358.

11. 2014 WL 1774821, at *5 (D. Colo. May 5, 2014) (internal citations omitted). Other
cases addressing the scope of coverage include Edwards v. First American Title Insurance
Co., 2014 WL 575953, at *3 (Ariz. Ct. App. Feb. 13, 2014) (unpublished) (insured purchased
property after two abstracts of judgment were recorded against him, but commitment did not
list them; he later sued his insurer for fraud among other claims, but court granted insurer’s
motion to dismiss, holding that a commitment is not a representation of title, and neither a
commitment nor a policy served to insure him against his debts); Pekkola v. Fidelity National
Title Insurance Co., 2013 WL 3873233, at *4 (D. Or. July 25, 2013) (coverage did not extend
to execution of a renewal note; rather, execution of new indebtedness functioned as a nova-
tion); Countrywide Home Loans, Inc. v. United General Title Insurance Co., 971 N.Y.S.2d 353,
355 (N.Y. App. Div. 2013) (release of lien did not terminate coverage; rather the loan and
the lien securing it were void due to forgery); and Kraft v. Estate of Cooper, 330 P.3d 639
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3. Exclusions

This year several cases addressed the 3(a) exclusion, which excludes from
coverage “loss or damage, costs, attorney’s fees or expenses, which arise
by reason of . . . defects, liens, encumbrances, adverse claims, or other
matters.” In one case a jury applied 3(a) where the insured owner knew
of a decree by the Mexican government deeming the property it wished
to purchase as federal parkland, but moved forward and obtained a $41
million loan to purchase and begin a resort development anyway.!? Stew-
art Title issued owner and loan policies that did not except the decree.
After the Mexican government stopped the development, suit was filed,
the jury held 3(a) exclusion applied, and the Texas Court of Appeals
affirmed.!3

Other courts addressing exclusion 3(a) this year have declined to apply
it. In these cases, the insured’s actions were deemed unintentional,!* cer-
tain endorsements overrode the exclusion,!’ the insured did not have ac-
tual knowledge,'® knowledge was imputed equally to the insurer,!” or the
insured did not engage in intentional misconduct.!®

The Stewart Title Insurance Co. v. Credit Suisse case addresses the 3(b)
exclusion.!® Credit Suisse loaned $250 million to Tamarack Resort,
LLC to build a ski resort and secured its loan with two mortgages on
the resort property. After Tamarack defaulted mid-construction, various
mechanics’ liens were filed. Under Idaho law, these liens were superior

(Or. Ct. App. 2014) (holding that policy insured only land conveyed per the legal description
of parcel, not parcel’s distance or area).

12. Citigroup Global Mkts. Realty Corp. v. Stewart Title Guar. Co., 417 S.W.3d 592,
595-96, 599-600 (Tex. App. 2013).

13. Id. at 597.

14. First Citizens Bank & Trust Co. v. Stewart Title Guar. Co., 320 P. 3d 406, 411 (Colo.
Ct. App. 2014) (commitment requirement for lender’s construction loan requiring deed from
borrower’s company to him individually was not met, but the loan policy was issued anyway;
court held 3(a) did not apply because lender, “although negligent, did not intend to cause the
defect. . . .”).

15. Regions Bank v. Commonwealth Land Title Ins. Co., 977 F. Supp. 2d 1237 (S. D. Fla.
2013).

16. Johnsen & Allphin Props. v. First Am. Title Ins. Co., 2013 WL 6230344, at *5, 6 (D.
Utah Dec. 2, 2013) (plaintiff saw title report listing two liens not shown on the loan policy,
but purchased loan believing the liens were invalid or had been paid; court found plaintiff did
not have actual knowledge, and claim therefore survived the insurer’s motion to dismiss
under the 3(a) exclusion).

17. First Am. Title Ins. Co. v. DJ Mortgage, LLC, 761 S.E. 2d 811 (Ga. Ct. App. 2014)
(same attorney serving as agent for insurer also acted as attorney for insured; court held that
attorney’s knowledge was imputed to insured but because attorney was not insured’s general
agent, and his role was also that of a dual agent, his knowledge was imputed equally on the
insurer).

18. Shamrock Bank of Fla. v. First Am. Title Ins. Co., 2014 WL 1304694, at *1 (S.D. Ill.
Mar. 28, 2014).

19. 2013 WL 4710264, at *1 (D. Idaho Aug. 29, 2013).
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to the mortgages.?® The insurer attempted to avoid coverage under 3(b),
but the court held that, because the insured had provided the insurer with
an accounts payable scheduling, including the contractor debts, the in-
surer was on inquiry notice that the loan priority might have been lost.
As such, it could not assert 3(b) as a defense.?!

4. Exceptions

Lawyers Title Insurance Corp. v. Doubletree Partners, L.P., which was de-
cided by the Eastern District of Texas in 2012 and heard by the Fifth Cir-
cuit this year, addresses both exceptions and exclusions.?? A retirement
community developer purchased Lake Lewisville, Texas, property,
which was encumbered by various easements and restrictions, including
a flowage easement. The flowage easement was excepted from coverage
but, due to a printing error, this exception did not appear on the policy.??
The insured also purchased survey coverage, but this coverage was also
excluded via printing error. After a survey of the property erroneously un-
derrepresented the area of the property subject to the flowage easement,
calling the insured’s construction plans to a halt, the insured filed a
claim.?* After the insured’s claim was denied, litigation ensued. The dis-
trict court reformed the policy to reflect the exceptions, but then ruled
coverage was barred under Exclusion 3(a).>’ The Fifth Circuit rejected
application of the exclusion, finding that the district court properly re-
formed the policy and that the reformed policy covered survey errors, in-
cluding the error in identifying the location of the flowage easement.?%
Two other cases to note include A. Gugliotta Development, Inc. v. First
American Title Insurance Co. of New York?” and Flagstar Bank, FSB v. Law-
yers Title Co.?® In Gugliotta, the policy contained an exception relating to a
trail running across the insured parcel. The insured owner submitted a
claim, asserting encroachment of the trail meant the property could not
be subdivided or conveyed without removal or preservation of the trail.
The insurer denied the claim, citing the trail exception, and litigation
ensued.?? The court upheld the exception and granted summary judg-

20. Id. at *1.

21. Id. at *6-7.

22. 739 F. 3d 848 (5th Cir. 2014), aff’g in part and rev’g in part, 866 F. Supp. 2d 604 (E.D.
Tex. 2012).

23. Id. at 853.

24. Id. at 854.

25. Id. at 855.

26. Id. at 857-64; see also Johnston v. Conn. Att’ys Title Ins. Co., 2014 WL 1494016, at *1
(D. Vt. Apr. 16, 2014); Patel v. Lawyers Title Ins. Corp., 2013 WL 6002069, at *1 (Ark. Ct.
App. Nov. 13, 2013).

27. 976 N.Y.S.2d 172 (N.Y. App. Div. 2013).

28. 2014 WL 1725746, at *1 (Cal. Ct. App. May 2, 2014) (unpublished).

29. Gugliotta Dev., 976 N.Y.S.2d at 174.
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ment.’° In Flagstar Bank, the insured purchased loans the originator rep-
resented were first liens; however, the insurer excepted from coverage
prior deeds of trust that had not been paid off at closing.*! The insured
filed a claim after it learned it had been defrauded by the originator,
but the insurer denied the claim, and litigation ensued. The court
found that the exceptions were clear, and there was no coverage.’?

B. Claims Procedure
1. Notice/Limitations

Two cases address the limitations period for a suit against the insurer.
The Third Circuit held that the lender insured’s breach of contract action
against its insurer arose on the date its lien was cancelled by foreclosure of
the prior lien.>* By contrast, the Tenth Circuit determined that the stat-
ute of limitations does not begin until an insurer has denied a claim.’*

The Eastern District of New York preserved the insurer’s reservation
of rights investigation period by rejecting an insured’s argument that once
its insurer had accepted coverage it was equitably estopped from later de-
nying coverage. In RP Family, Inc. v. Commonwealth Land Title Insurance
Co.,** after indicating the claim at issue was covered, the insurer dis-
claimed coverage based on certain policy exclusions. The insurer had pro-
vided in its initial acceptance letter that it was investigating the claim, and
it reserved the right to supplement the letter to exercise its rights under
any other term or provision of the policy.*¢

2. Duty to Defend

The “in for one, in for all” defense has been further rejected as applying to
title insurers in Massachusetts.?” The insured lender argued that the insurer
should defend it in a case relating to a predatory lending scheme concern-
ing the validity of the underlying note. The court disagreed, distinguishing
title insurance from general liability insurance, where an insurer has a

30. Id. at 175.

31. Flagstar Bank, 2014 WL 1725746, at *1.

32. Id. at*3.

33. U.S. Bank Nat’l Ass’n v. First Am. Title Ins. Co., 944 F. Supp. 2d 386 (E.D. Pa. 2013),
aff’d sub nom. 570 F. App’x 209 (3d Cir. 2014); see also San Jacinto Z, LLC v. Stewart Title
Guar. Co., 2014 WL 1317696, at *1 (Cal. Ct. App. Apr. 2, 2014), as modified on denial of reb’g
(Apr. 24, 2014), review denied (June 18, 2014) (unpublished) (appearing to hold limitation pe-
riod accrues on policy date if insured was aware of adverse liens).

34. Bank of Am., N.A. v. Dakota Homestead Title Ins. Co., 553 F. App’x 764 (10th Cir.
2013) (agent stole lender’s funds and did not record mortgage; two years later insured made
claim, then three years after that sued insurer).

35. 2014 WL 1330932, at *4, 7 (E. D. N.Y. Apr. 1, 2014).

36. Id., at *8.

37. Deutsche Bank, N.A., v First Am. Title Ins. Co., 991 N.E. 2d 638, 640 (Mass. 2013);
see also GMAC Mortg., LLC v. First Am. Title Ins. Co., 985 N.E.2d 823 (Mass. 2013).
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broad duty to defend.*® The court held that “a title insurer does not have a
duty to defend simply because the allegations in the underlying complaint
are ‘reasonably susceptible’ of an interpretation that they state or adum-
brate a claim covered by the policy terms.”* Rather, the duty is triggered
“only where the policy specifically envisions the type of loss alleged.”*

However, the “in for one, in for all” defense is the law of the land for
title insurers in Maryland according to the Fourth Circuit, which held
that “[w]here covered and uncovered claims arise in the same action,
the insurer must defend regardless of what the gravamen of the action
might be.”*!

Additionally, several cases this year have held there was no duty of an
insurer to defend either because of actual knowledge of the insured of an
unrecorded lien, triggering the 3(a) exclusion,* where the litigation re-
lated to rights of access established by covenants filed after the policy is-
sued,” or where at a county building permit hearing the county was not
challenging the insured’s title.**

3. Claims Handling

Castin, LLC v. First American Title Insurance Co. addresses the discretion of
the insurer in the title curative process.* After closing but before the deed
was recorded, the grantor’s name was changed from the “Lawson Com-
pany” to “Lawson Milk Co.”* Ten years later, the buyer learned of
error and made a claim. No one had attacked the title, and the insurer of-
fered indemnification. The insured refused. The court held that there had
been no loss and the insurer’s actions were enough.*’

4. Subrogation

In Stewart Title Guaranty Co. v. Inspection and Valuation International, Inc.,
the insurer, as subrogee of its insured lender, sued a company overseeing
construction for breach of contract, among other things.*® The Northern

38. Id. at 641-42.

39. Id. at 643 (internal citation omitted) (emphasis in original).

40. 1d.; see also San Facinto Z, 2014 WL 1317696, at *6 (insured conceded tortious conduct
not covered).

41. Cornerstone Title & Escrow v. Evanston Ins. Co., 555 F. App’x 230, 239 (4th Cir.
2014) (internal citation omitted) (not published).

42. Fogg v. Fid. Nat’l Title Ins. Co., 89 A.3d 510, 512-14 (D.C. Ct. App. 2014).

43. Back Creek Partners, LLC v. First Am. Title Ins. Co., 75 A. 3d 394, 400-01 (Md. Ct.
Spec. App. 2013).

44. Guenther v. Old Republic Title Ins. Co., 2013 WL 5424004, at *1 (D. Idaho Sept. 26,
2013).

45. 2014 WL 576269, at *1 (Ohio Ct. App. Feb. 12, 2014).

46. 1d.

47. Id. at *3.

48. 2013 WL 5587293, at *1-2 (N.D. Ill., Oct. 10, 2013).
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District of Illinois held that the cause of action accrued when the subro-
gor lender learned that a mechanic’s lien had been filed, making the suit
time-barred under Illinois law.*’

In an opinion marked for its refusal to address subrogation, the Utah
Supreme Court held that an insured prevailing in title litigation is entitled
to recover attorney fees from the losing party, even when the title insurer
paid for the defense.’® After the trial court quieted title, it held a hearing
on damages and awarded attorney fees and costs. On appeal, the losing
party argued that the insurer had paid the fees, so the insured could not
claim them as damages, and neither could the insurer because it had
not been subrogated and was not a party to the litigation.’! The court
held that the inquiry is limited simply to “whether the overall attorney
fees awarded to a party are reasonable” and not whether the party actually
paid the fees.?

C. Damages
1. Owner/Leasehold Policies

The damages analysis saga of First American Title Insurance Co. v. 273
Water Street, LLC,>® centered upon a parcel of property formerly
owned by Katherine Hepburn. The $9 million policy failed to list an un-
used public road across the property. The insured owner sought $5 mil-
lion, to which the insurer countered with $17,000.°* At trial, the jury
found $2.2 million in damages; however, the jury also found that the in-
surer had not breached the policy, and the insured’s loss in value as to the
entire tract was $73,000.>° In ruling upon the insurer’s motion to set aside
the verdict, the court upheld the $2.2 million verdict.*® Interestingly, the
opposite conclusion was reached in another owner’s policy case. In Bor-
owski v. Stewart Title Guaranty Co.,>’ the trial court denied a motion by
the insured for a new trial after the jury held both that the insurer did
not breach the title policy, but that there was a diminution in value to
the property due to an easement issue in the amount of $73,500.11.
The appellate court reversed, stating the verdicts were inconsistent.’®

49. Id. at *3-4.

50. Dillon v. S. Mgmt. Corp. Retirement Tr., 326 P.3d 656 (Utah 2014).

51. Id. at 671.

52. 1d.

53. WL 3871443 (Conn. Super. Ct. July 5, 2013).

54. Id. at *3.

55. Id. at *4.

56. Id. at *8-9.

57. 842 N.W.2d 536 (Wis. Ct. App. 2013) (unreported).

58. Id.; see also May v. Ticor Title Ins., 422 SW.3d 93 (Tex. App. 2014), reh’g overruled
(Mar. 5, 2014) (damages awarded by jury for missed mineral interest were significantly
less than insurers’ pretrial offer; under Texas law, insurers could recover their costs as an off-
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2. Loan Policies

Several cases this year have focused on section 9(b) of the loan policy,
which provides that:

[pJayment in part by any person of the principal of the indebtedness, or any
other obligation secured by the insured mortgage, or any voluntary partial
satisfaction or release of the insured mortgage, to the extent of the payment,
satisfaction or release, shall reduce the amount of insurance pro tanto.

The South Carolina Supreme Court held that a lender could recover
damages for loss of its lien position on one of several insured parcels
even after its credit bid on one parcel exceeded the policy amount.’”
The court held that the insurer’s reading of 9(b), i.e., that coverage de-
clines by the amount of any funds paid to the insured lender, is “contrary
to the most basic protections [of] title insurance” and would unjustifiably
cap liability when the insured receives “payment that does not eliminate
the risk for which he purchased the property.”®® By contrast, in Arizona,
section 9(b) still thrives. In Equity Income Partners, LP v. Chicago Title In-
surance Co.,°! the court held that a full credit bid terminated the loan
policy.

3. Bad Faith

The bad faith cases examined this year were favorable for the insured. In
one instance, an insured’s bad faith claim survived the insurer’s motion to
dismiss where the court noted that the coverage opinion took seven
months and was delivered the night before a competing lienholder’s fore-
closure sale.%? In another case, the trial court allowed the insured to add a
claim for punitive damages where the insurer allegedly delayed its cover-
age denial, in turn preventing the insured’s settlement with lien claimants
in an ancillary foreclosure action and serving to reduce the value of the
property at issue.

set against the damages, and court set value on a per acre basis then multiplied by one-half
for interest missing).

59. Preservation Capital Consultants, LLC v. First Am. Title Ins. Co., 751 S.E.2d 256,
257 (S.C. 2013); see also Bank of Idaho v. First Am. Title Ins. Co., 329 P.3d 1066, 1071
(Idaho 2014) (reversing trial court’s finding that full credit bid by lender discharged lender’s
liability, and holding that construing 9(b) to automatically satisfy policy after credit bid con-
flicts with other policy provisions explicitly providing for coverage to continue in force).

60. Preservation Capital Consultants, 751 S.E.2d at 261.

61. 2013 WL 6498144, at *6-7 (D. Ariz. Dec. 11, 2013).

62. Johnsen & Allphin Props. v. First Am. Title Ins. Co., 2013 WL 6230344, at *8-9 (D.
Utah Dec. 2, 2013).

63. Stewart Title Ins. Co. v. Credit Suisse, 2013 WL 4710264, at *11-14 (D. Idaho
Aug. 29, 2013).
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D. Closing Protection Letters

"This year’s closing protection letter (CPL) case law yielded mixed results
for insurers. In Heritage Pacific Financial, LLC v. First American Title Insur-
ance Co.,°* the insurer issued a CPL in conjunction with the closing of a
home equity line of credit (HELOC) in 2007. The plaintiff purchased
the HELOC slightly over three years after the closing and sued under
the CPL for breach of contract, detrimental reliance, and fraud.®® The in-
surer moved to dismiss, based upon the three-year statute of limitations
applicable under Maryland law. The district court denied the motion, re-
jecting the insurer’s argument that breach occurred at the time of closing
on the HELOC,%¢ and holding the CPL was not within the definition of a
“title insurance policy.”®” The court held that the CPL was an indemnity
agreement, not a policy, and, therefore, not time barred under Maryland’s
breach of contract statute of limitations. Despite the CPL’s language ob-
ligating the insurer to reimburse the plaindff for actual loss incurred in
connection with fraud or dishonesty of the issuing agent (the reason for
the underlying loss),%® the district court held that the limitations period
did not begin until actual loss was suffered, i.e., the foreclosure on the
property, leaving the HELOC unpaid.%® Accordingly, the plaintiff as-
signee was able to sue under the CPL even though it purchased the
loan over three years after the closing, despite Maryland’s three-year stat-
ute of limitations for breach of contract. The claims for detrimental reli-
ance and fraud were also held not to be time-barred, based upon the “ac-
tual loss” rule.”?

In Bank of America, NA v. First American Title Insurance Co.,”" the Mich-
igan Court of Appeals issued a mixed result for title insurers. The insurer
issued CPLs for four loans, two of which were closed by an employee who
likely participated in loan fraud, and the other two closed by an employee
who failed to detect the fraud. With respect to the loans closed by the de-
frauding employee, the court reversed the lower court’s granting of sum-
mary disposition in favor of the insurer and permitted the case to go for-
ward, concluding the plaintiff presented sufficient evidence that it suffered
actual losses as a result of the employee’s dishonesty in handling funds in
connection with the closing.”> The court held the full credit bid rule

64. 2013 WL 4401040 (D. Md. Aug. 14, 2013).

65. Id. at *2.

66. Id. at *5.

67. Id.

68. Id. at *5-6.

69. Id. at *6.

70. Id. at *6-7.

71. 2014 WL 1271227 (Mich. Ct. App. Mar. 27, 2014).
72. Id. at *11.
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set forth in New Freedom Mortgage Corp. v. Globe Mortgage Corp.”® barred
plaintiff’s claims for some of the properties, because the lender’s credit
bid exceeded the debt. With respect to the two other claims, the court
found that the lender failed to produce sufficient evidence to create a
question of fact whether the agent’s employer knew of or participated
in the underlying fraud.”* Accordingly, because the lender failed to pro-
duce sufficient evidence to create a question of fact that the closing agent’s
employer engaged in “fraud or dishonesty” within the meaning of the
CPL, summary judgment in the insurer’s favor was appropriate.”’

E. Insurer’s Liability for Agent’s Acts

The Illinois Appellate Court held that a title insurer was not liable for an
agent’s acts as an escrow agent. In Rosenberg v. B.H. Kaban and Associates,”®
the agency agreement between the insurer and its agent expressly ex-
cluded escrow and closing activities from the scope of the agent’s author-
ity, absent the issuance of a CPL.”” The court agreed with the lower
court’s holding that the mere application for registration for a title insur-
ance agent with the state did not amend or supplement the agency
agreement.”®

A favorable result for an insurer occurred in McColgan v. Brewer,
where the title agent verbally assured the purchaser of a property after
the closing that the property the plaintff purchased was benefitted by a
right-of-way. The appellate division affirmed the trial court’s summary
judgment in favor of the insurer, holding that even though the ttle
agent continued to represent that the plaintiff was entitled to the benefit
of the right-of-way, and assuming that the representation was knowingly
false, the agent was not acting within the scope of his authority when he
made the representations.®? The appellate division also upheld the trial
court’s conclusion that because the agent and other independent experts
reviewed the relevant documents and opined that the plaindff had a le-
gally enforceable right-of-way, the insurer met its threshold burden of es-
tablishing a lack of knowledge of the falsity of the agent’s representations,
and upheld summary judgment in the insurer’s favor.

In an action seeking to push the boundaries of vicarious liability, a
felon convicted of corruption, identity fraud, theft, forgery, and money
laundering arising out of a fraudulent real estate action sued the title
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insurance company and its underwriter in Anderson v. Preferred Title &
Guaranty Agency, Inc.,! claiming, in essence, that they enabled his crimi-
nal activity. The Ohio Court of Appeals affirmed summary judgment in
favor of the title company and its underwriter, after rejecting the plaintiff’s
claims that they were vicariously liable for the “errors” made by an em-
ployee of the underwriter. The court held that because it was the plaintiff’s
acceptance and retention of funds that led to his criminal prosecution and
convictions, it was his own criminal acts that broke the causal chain be-
tween the alleged tortious acts of the insurer/underwriter and the claimed
injury by the plaintiff, i.e., the prosecution and convictions.?? Because the
underwriter was found not to be liable, the insurer was not vicariously liable
either.®?

III. INSURER VERSUS AGENT

A Minnesota agent stole loan proceeds and recording fees.3* After claims
were made on the title insurer, it sued the agent. Defense was tendered to
the agent’s errors and omissions carrier.®> The Eighth Circuit held the
carrier did not have to defend the agent since the “customer funds” exclu-
sion of the errors and omission policy applied.®¢ While the agent failed to
record the refinance mortgages, this was found to be not a separate act of
negligence but rather part of the scheme to misappropriate escrow
funds.?

Two cases this year featured a title insurer suing parties whose alleg-
edly fraudulent conduct caused policy claims. The court in Fidelity Na-
tional Title Insurance Co. v. Craven®® held the insurer could sue the agent’s
closer and the borrowers for fraud and civil conspiracy, but not under civil
RICO.%?

In the second case, Stewart Title Guaranty Co. v. Sanford Title Services,
LLC° the title insurer sued a party who orchestrated bogus loans closed
by the insurer’s agent for conspiracy to commit fraud and unjust enrich-
ment. The defendant was paid almost $400,000 from the agent’s escrow
account for no valid reason.”! The insurer recovered from the defendant
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under its subrogation rights.”” However, its recovery was limited to the
amount paid to her from the escrow account.”?

In a Georgia case, the appellate court held a title insurer could recover
from the agent under the agency agreement if the insured prevailed in its
suit against the insurer.”* The insured would not have to establish the
agent’s liability by suing the agent. The indemnity provision in the agency
agreement requires the agent to indemnify the insurer for the insurer’s li-
ability to the insured.”’

Two cases this year dealt with title insurers suing other line carriers
under policies issued to the title insurers. Normally a title insurer dis-
claims liability for an agent’s acts as escrow agent. An Ohio case illustrates
when this principle can frustrate the insurer.”® EnTitle Insurance Co., a
title insurer, purchased a professional liability policy from Darwin Select
Insurance Co.?” After an EnTitle agent stole escrow funds, EnTitle reim-
bursed parties who suffered losses due to the agent’s actions and had re-
ceived closing protection letters. Parties without CPLs were not reim-
bursed.”® Darwin denied coverage for the CPL losses, relying upon
language in the professional liability policy limiting coverage to acts
“by any Insured, or by an individual or entity for whom the Company
(EnTitle) is legally responsible.”® Since EnTitle was not responsible
for the agent’s actions as escrow agent, the losses fell outside coverage.!%
The Sixth Circuit agreed and affirmed a judgment for Darwin.!0!

In Stewart Information Services Corp. v. Great American Insurance Co.,'?
the plaintiff had an attorney-agent in Florida who participated in fraudu-
lent loans and misappropriated escrow funds. Stewart made a claim on its
financial institutions bond, asserting that the losses were caused by em-
ployee dishonesty.!®* The bonding company’s defenses were: (1) the at-
torney was not Stewart’s employee, and (2) the attorney’s acts only indi-
rectly caused Stewart’s losses under title policies and closing protection
letters.!%* The Southern District of Texas examined the bond and Stew-
art’s contract with the attorney and determined the attorney was an
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employee under the terms of the bond.!®® However, the attorney’s acts
were only indirectly responsible for Stewart’s loss. The court found that
the financial losses concerning Stewart’s CPLs and policies issued to
third parties were not “directly” caused by the employee’s misconduct.!%

IV. DUTIES OF TITLE/ESCROW AGENT

A. Handling Escrow Funds

This year many cases, some of them yielding results favorable to title
companies, dealt with the handling of escrow funds. In Bedrock Financial
Corp. v. First American Title Co.,'” however, an escrow agent handled
the closing of a first lien refinance. Despite the fact that the escrow in-
structions directed that the lender was to be in first position, the escrow
agent paid an existing first lien and disbursed the balance of the proceeds
to the borrowers without obtaining a release or subordination of the fed-
eral tax lien.!9® The district court found the insurer liable for conversion
of the funds that should have gone to the Internal Revenue Service.!?? In
dicta, the court also found that because of the insurer’s constructive
knowledge of the lien under California law, its disbursement of funds sub-
ject to the federal tax lien also constituted waste.!'® The court also re-
jected the insurer’s argument that the government failed to mitigate its
damages.!!! Therefore, even though the IRS was not a party to the es-
crow, the escrow agent was found liable.

Capcor at Kirbymain, L.L.C. v. Moody National Kirby Houston S, L.L.C.11?
yielded a more favorable result for an escrow agent. In Capcor, a closing
failed because an escrow agent for a commercial real estate transaction re-
fused to accept a cashier’s check, instead insisting on the day before closing
that wired funds were necessary.!'® The Texas Court of Appeals upheld
judgment in favor of the escrow agent and rejected the prospective pur-
chaser’s claim that the agent breached its fiduciary duty, holding that
the jury could reasonably have inferred that cashier’s checks were so rarely
used in commercial real estate transactions and wire transfers so com-
monly used, that whether the escrow agent would accept them was not a
material fact.!'* The court also upheld the jury’s finding rejecting the pro-
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spective purchaser’s argument that the escrow agent was liable in tort
under the Texas “good funds rule.”'’> The court held that the escrow
agent was vested with discretion to determine which good funds it
would accept and, therefore, because the escrow agent testified that it
needed the purchase price to be immediately available for transfer to the
seller, a cashier’s check did not comply with this requirement.!¢ Finally,
the court upheld the lower court’s holding that the prospective purchaser’s
failure to deliver good funds acceptable to the escrow agent permitted the
seller to terminate the contract and obtain the earnest money.!!’

In Lawyers Title Co. v. J.G. Cooper Development, Inc.,''® a real estate in-
vestor brought an action against a fee attorney for a title company, an in-
dependent contractor of the fee attorney, and the title company. The fee
lawyer was not an agent for the title company except for the limited pur-
pose of closing real estate transactions.!!” The independent contractor ac-
cepted receipt of $1.8 million; after the independent contractor and others
diverted $1.7 million, they were indicted on federal wire fraud charges.
The trial court granted summary judgment against the title company,
finding liability for bailment, conversion, and the money received.!?°
The Texas Court of Appeals reversed, finding a genuine issue of material
fact as to whether the title company exercised control of the escrow ac-
count and the $1.8 million wired into it.!?! Accordingly, this was held
to be a factual issue appropriate for a jury’s decision. Similarly, because
there were genuine issues of material fact as to whether the title insurance
company ever controlled the escrow account, the court found that sum-
mary judgment was improper for all parties on the investor’s bailment
claim and claim for money had and received.!??

In another escrow funds matter, FDIC v. St. Louis Title, LLC,'?3 the
Eastern District of Missouri denied a title company’s motion to dismiss,
holding that the FDIC, despite not being a party to an escrow, could
sue a title company. The court rejected the title company’s claim that
the action was barred because it owed no duty to the failed bank, because
the bank, and therefore the FDIC, was a third party to the closing trans-
action.!?* Accepting the pleadings as true, the court held that “[t]he
lender in a closing transaction is not a stranger to the transaction. It

115. Id. at *6-7.

116. Id. at *7.

117. Id. at *9-10.

118. 424 SW.3d 713 (Tex. App. 2014).

119. Id. at 715.

120. Id. at 717.

121. Id. at 720.

122. Id.

123. 2014 WL 200368 (E.D. Mo. Jan. 17, 2014).
124. Id. at *3.



626 Tort Trial & Insurance Practice Law Fournal, Winter 2015 (50:2)

[has] a strong interest that its funds are not released by the closing agent
unless the closing agent has complied with the lender’s instructions.”!??
The court also rejected the title company’s argument that Missouri’s
five-year statute of limitations for contract and negligence actions applied,
holding instead that the six-year statute of limitations under the Financial
Institutions Reform, Recovery, and Enforcement Act applied.!2¢

A more favorable result for an escrow agent occurred in an unpublished
decision in Arizona.'?” There, the loan had been assigned, but no transfer
of record existed when the escrow agent paid sales proceeds to the as-
signor lender. The servicing agent for the assignee sued the escrow
agent, contending that it was a third party beneficiary pursuant to the es-
crow instructions between the borrowers and seller.!?® The Arizona
Court of Appeals affirmed the summary judgment in favor of the escrow
agent, holding that the servicer was neither a party to the promissory note
or escrow, or, that under the facts of that case, it was not a third party
beneficiary of the escrow.!??

B. Huandling Documents

In Centurion Properties III, LLC v. Chicago Title Insurance Co.,'*° the deed
of trust in a commercial loan closed by an escrow agent prohibited the
placement of any liens or encumbrances on the property without the
lender’s approval. Following the sale, six liens were placed on the prop-
erty, four of which were recorded by the escrow agent. The lender de-
clared a default, accelerated the entire unpaid principal balance of the
loan, and imposed a default rate of interest.!*! The borrower then
sued the escrow agents for negligence. The Eastern District of Washing-
ton granted the escrow agent’s motion for summary judgment, holding
that a title company owes no tort duty under Washington law to refrain
from recording instruments that may cause harm to a third party’s
interests.!32

C. Duty to Search Title

In an unpublished decision, the Michigan Court of Appeals held that a title
agent’s knowledge of a pending sales contract on a portion of real prop-
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erty was not imputed to the intervening lender.!** The court affirmed
summary judgment in favor of the lender, holding that the title agent
was the plaintiff’s agent at most for the issuance of the title insurance pol-
icy, and not the closing itself.!** The mere fact that the lender hired the
title agent to perform a title search and issue a title policy did not lead to
the conclusion that the title company represented the plaintiff intervening
lender as its agent at the closing.!®

In FDIC v. Horn,'?® title agents were found liable for negligence to the
FDIC, which had succeeded to the lender’s claims, when the agents
showed the borrowers to be on title for properties when, in fact, title to
various properties was not vested in the borrowers and two of the prop-
erties were involved in “flip” transactions. In granting a default judgment
for the FDIC, the Eastern District of New York held that, under New
York law, the agents owed a duty of care to the lender, pursuant to the
title company’s guidelines, to identify flip transactions as a sign of poten-
tial fraud or indicator that the properties’ value may have been lower than
the value submitted at loan origination.'*” The court also agreed with the
FDIC that the agents breached their duty of care when they prepared title
commitments that contained inaccurate and misleading information re-
garding the identities of the owners of record, the dates and manners
by which the record owners obtained title to the property, and the
chain of title for the properties.!*®

In a decision affecting errors and omissions insurance coverage for title
insurers,!? a title agent failed to identify environmental restrictions and
easements pertaining to real property sold in 2006. After discovering
their error, the agents tried to remedy their error by causing the 2006
deed of trust to be released and adding the missed items to a new loan pol-
icy issued for a 2007 closing.!*” Affirming the district court’s granting the
professional liability insurer’s motion for judgment on the pleadings, the
Eleventh Circuit upheld the conclusion that the “prior acts” exclusion
barred coverage for any claim connected to the 2006 loan.!*! The 2007
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loan closing was the “necessary predicate” to the fraudulent scheme to ex-
tinguish the 2006 errors. The Eleventh Circuit concluded that the district
court did not err in determining that the acts and omissions surrounding
the 2006 loan formed the basis of the claims regarding the fraud alleged
during the 2007 loan.'* Accordingly, the Eleventh Circuit held that the
“prior acts” exclusion applied to exclude coverage against the title
agents.!®

D. Closing Instructions

This year yielded mixed results for title companies concerning closing in-
structions. The California Court of Appeal held an escrow company was
liable for the full amount of a construction loan because a performance
bond was not secured in accordance with the loan instructions.!** The
closing agent disbursed the proceeds of the loan with no evidence of a
performance bond being in place, despite having a conversation with
the lender the day of closing in which the agent was specifically instructed
not to close unless all conditions were met. The loan funds were disbursed
to a construction disbursement agent that paid based upon false in-
voices.!* With an extensive and colorful analysis invoking Woody Guth-
rie and Mark Twain,'#¢ the court held that the escrow holder, as a fidu-
ciary to the parties to the escrow, was bound to strictly comply with the
instructions of the parties.!*” The court further invoked ninety years of
California case law upholding the principle that an escrow holder is re-
sponsible for any loss caused by its negligence.!*® The court rejected
the title company’s argument that it cannot be held liable in negligence
because its liability is strictly limited to contract!*” and, likening the es-
crow agent’s responsibility to that of a guard at a jewelry store, the
court rejected the title company’s argument that the superseding bad
acts of other parties to the transaction absolved the title company of
responsibility.!3°

In another unpublished California opinion,'°! a title agent failed to pay
a $30,000 bonus to the buyer’s realtor who, in turn, agreed to purchase a
flat screen television for the purchasers. Perhaps not coincidentally, the
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purchase agreement contained a provision increasing the price of the
property by $30,000. The realtor sued the escrow company, which de-
murred, contending that the one-year statute of limitations clause in
the escrow contract barred the realtor’s claims.!’? The California Court
of Appeal agreed, citing the language in the escrow agreement. The
court rejected the realtor’s argument that the statute of limitations was
tolled by the Service Members Civil Relief Act (50 U.S.C. App. § 501,
et seq.) because the transaction involved the sale of real property, not
the sale of goods or services, and, accordingly, the Act did not apply.

In Shore Financial Services, Inc. v. Lakeside Title & Escrow Agency, Inc.,'>?
the Michigan Court of Appeals imposed no liability on a title agent who
failed to ensure that closing instructions were followed. In particular, the
loan had been approved contingent upon various conditions, including
the sale of the borrower’s condominium, but the loan closed without
these conditions being satisfied. The court upheld the trial court’s grant
for summary disposition in favor of the title agent, reasoning that because
the lender had not attempted to sell the loan and the loan was current, the
lender suffered no damages. The court also rejected the lender’s claim
that it was entitled to liquidated damages of $1,000 per day until the
breach was rectified.!>* The court noted that the liquidated damages pro-
vision called for the payment of the same sum regardless of the degree of
breach and found that in view of its unreasonable relationship to the res-
idential mortgage of $180,000, the liquidated damages were found to be
an unenforceable penalty.!>> The court even awarded the agent costs
and case evaluation sanctions.!*¢

In another decision favorable to closing agents,’>” a closing agent was
absolved of liability arising from identity theft. The New York Appellate
Division held that a closing agent fulfilled its obligation in the closing in-
structions to determine that the borrower executed all required docu-
ments and that all necessary signatures and notary acknowledgments
were included.!”® An imposter showed the notary public a driver license
and the lender subsequently learned that the purported borrower had
been the victim of identity theft. The court reversed the trial court’s de-
nial of summary judgment in favor of the closing agent, holding that the
parties’ written agreement did not require the agent to ensure the identity
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of the person signing the note and mortgage.!*” Moreover, because the
closing agent complied with its contractual obligations to obtain all “nec-
essary signatures” of the borrower and “notary acknowledgements,” the
closing agent fulfilled this obligation by checking the (falsified)

identification.!60

E. Duty to Disclose

In what appears to be the first Texas case addressing the issue, a bank-
ruptey court addressed an escrow agent’s duty to disclose a previously ex-
isting contract to purchase a property.!6! There, an escrow agent was
handling a transaction between the seller and buyer No. 1. After a dispute
arose between seller and buyer No. 1, the seller signed a contract to sell
the same property and an adjacent tract to buyer No. 2.192 The escrow
agent moved forward with closing the second sale, and buyer No. 1
sued the seller and the escrow agent. After an extensive analysis of the fi-
duciary and disclosure duties of an escrow agent,!®* the bankruptcy court
held that the escrow agent breached its fiduciary duty of loyalty by serv-
ing as an escrow agent for buyer No. 2.16* The bankruptcy court’s con-
clusion was premised upon a finding that the escrow agent favored the
seller’s interests over buyer No. 2’s interests and should not have agreed
to serve as the escrow agent for the second transaction or should have
withdrawn from the second transaction.!®® In contrast, however, the
court did not find that the escrow agent breached its duty of disclo-
sure.!% The court reasoned that when an agent obtains material informa-
tion concerning two principals, it is unclear whether the agent may dis-
close the information to the second principal, in view of the duty of
confidentiality and loyalty owed to both principals. Noting that it
found no Texas authority holding an escrow agent liable for breaching
its disclosure duty in similar circumstances, the court declined to impose
liability for duty to disclose upon the escrow agent.'®” The court also
noted that the contract for the second sale contained a confidentiality
provision, which purported to prohibit the escrow agent from disclosing
the contract to plaintiff.!68
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In FDIC v. Lennar Corp.,'s° the Northern District of Florida denied a
motion to dismiss a fraud action brought by the FDIC in which it alleged
that the closing agent was aware of inflated valuations provided to the
lender. The agent argued that the “economic loss rule” barred the
FDIC’s claims, arguing that parties to a contract cannot recover in tort
for alleged damages arising out of a contract.!’® The court rejected this
argument, however, noting that the Florida Supreme Court had carved
out exceptions to the economic loss rule for cases involving negligent mis-
representation and fraud in the inducement.!”! The court also rejected
the closing agent’s argument that the FDIC’s claims should be dismissed
because there was no allegation that the escrow agent had a contract with
or owed a duty to the FDIC’s predecessor, noting that the FDIC stood in
the shoes of the initial lender and was assigned almost one hundred of the
defaulted loan claims that had been foreclosed upon.!”?

F. Right to Cure Title

In In re County Treasurer,!”? the Illinois Appellate Court ruled in favor of
a title company that filed a petition to declare a tax deed void and vacate
an order directing the issuance of the tax deed.!”* The buyer of the tax
deed contended that the title company lacked standing to attack the
tax deed.!”’ The court affirmed the trial court’s denial of the buyer’s mo-
tion to dismiss, holding that although the title company did not have an
ownership interest in the property, the company had issued a title insur-
ance policy and could have redeemed the taxes on the subject property
on behalf of the prior owner, to whom it had issued a title policy.!”¢
The court even emphasized that as the prior owner’s title insurer, the
title company would be expected to act on the prior owner’s behalf to
preserve its ownership of the property and fulfill its contractual obliga-
tion to provide or insure clear title to the property.!”” Because the title
company had the right to redeem the property on behalf of its insured,
it had standing to file a petition to collaterally attack the tax deed that
had been issued.!”®
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G. Duties to Third Parties

In an unpublished decision,'”” the California Court of Appeal imposed
liability on an escrow agent to a nonparty for a voluntary act. In that
case, an escrow agent during a refinance contacted a third party lien-
holder to request a reconveyance of a trust deed in exchange for which
he would get a new, subordinate lien after close of escrow.!8" The es-
crow agent, however, negligently prepared the second trust deed, mis-
takenly listing the wrong trustor.!®! The agent filed a motion for sum-
mary judgment on the third party lienholder’s negligence cause of
action, arguing that it did not agree to consummate properly the
re-recording transaction and owed no duty of care to the lienholder.!8?
The trial court granted the escrow agent’s summary judgment, but the
appellate court reversed.!®® After an extensive discussion of negligence
claims in general, the court held that, as a matter of public policy, a per-
son may be liable for negligent performance of a voluntary undertaking
in cases involving financial loss.!* The court rejected the escrow agent’s
argument that it cannot owe any duty to third parties to an escrow, such
as the third party lienholder, because escrow holders cannot be liable for
acts done outside of escrow.!®’ The court, instead, recognized that the
case involved an alleged voluntary undertaking by the escrow agent
and, therefore, summary judgment in favor of the escrow agent was
inappropriate.!8¢

In Yavapai Title Agency, Inc. v. Pace Preparatory Academy,'®” a more fa-
vorable result for an escrow agent was reached. In Yavapai Title, Pace had
signed a promissory note to a lender. Pace subsequently entered into a
lease/option to purchase with the buyer to pay rent equal to the monthly
note payment; the lease term was to end the day the last payment was due
under the note.!®® Pace also quitclaimed the property to the buyer. The
buyer sold to a third party, and the title agent did not locate and pay
off the existing lien.!% The policy insured that the second buyer’s deed
of trust was in a first lien position.!?® The title company paid the lender
and was given a general assignment and then sued Pace and the first buyer
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to recover the sums it paid the lender. Pace filed a counterclaim against
the title company for negligence,'’! and the trial court denied Pace’s mo-
tion for summary judgment and granted the title insurer’s cross-motion
for summary judgment on the grounds that the title insurer had no
duty to Pace during the second sales transaction. After an extensive review
of Arizona law surrounding the existence of a duty when parties are not in
privity of contract,!??> the Arizona Court of Appeals applied the general
rule that privity is required for a plaintiff to assert a negligence claim
against a title insurer.!”> The court also rejected Pace’s argument that
the title insurer breached a fiduciary duty, noting that it was no longer
a party to any transaction involving Pace.!”*

Finally, the Southern District of California issued a decision favorable
to escrow agents in Jafari v. FDIC.'% There, the seller of a home entered
into a short sale transaction. The FDIC, successor to the original lender,
executed a release agreement under which, subject to certain conditions,
the FDIC would reconvey the deed of trust.!?¢ After escrow closed and
the escrow agent wired the funds to the FDIC pursuant to the release
agreement, the FDIC rejected the funds, claiming certain conditions in
the release agreement had not been satisfied. The payment to the
FDIC was a small fraction of the amount actually outstanding on the
deed of trust. The contested conditions concerned an outstanding con-
struction loan and whether the personal guaranty signed by the construc-
tion lender would continue to apply.'” Because the FDIC refused to re-
convey the deed of trust and threatened foreclosure, the seller was left
with no alternative but to pay the FDIC the amount due on the loan
and sue the FDIC to enforce the release agreement.!’® The FDIC
sued the escrow agent for, inter alia, breach of contract, breach of fidu-
ciary duty, and negligence.!”” The escrow agent moved to dismiss,
claiming that the FDIC was neither a party to the escrow nor an in-
tended third party beneficiary of it and was therefore owed no duty of
care.?% The court agreed with the escrow agent. After an extensive re-
view of California law concerning when a lender is or is not a party to an

191. Id. at *2.

192. Id. at *3-4.

193. Id. at *3.

194. Id. at *4.

195. 2 F. Supp. 3d 1125 (S.D. Cal. 2014).
196. Id. at 1126-27.

197. Id. at 1127.

198. Id. at 1128.

199. Id. at 1129.

200. Id.
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escrow, the court found that the agent owed no duty to the FDIC be-
cause there was “no allegation that the FDIC gave any instructions to
[the agent] such that [the agent] had . . . reason to know or expect
that [the FDIC] was looking to [the agent] for protection as to facts
learned by it.”?°1 Accordingly, because the agent owed no duty of
care on the facts alleged, the claims for breach of fiduciary duty and
negligence failed.?? The court also rejected the FDIC’s breach of con-
tract claim, in which the FDIC argued that it was an intended third
party beneficiary of the short sale.?%® The court distinguished other
California cases imposing third party beneficiary status on third par-
ties.’%* Because the FDIC never presented the release agreement to
the escrow company in such a way that it could be construed as instruc-
tions from the FDIC or as the basis for a contractual relationship, the
court refused to impose breach of contract liability on the escrow
agent.’®> The court also rejected the FDIC’s contention that it was
an intended beneficiary of the joint escrow instructions.?%

V. GOVERNMENT REGULATIONS OF THE TITLE INDUSTRY

In 1983 Congress amended the Real Estate Settlement Procedures Act
(RESPA) to provide a safe harbor for “affiliated business arrange-
ments.”?%” A company referring a title insurance order to a sister company
could do so consistent with RESPA if the reladonship of the two entities
was disclosed, the parties were able to reject the referral, and the entity
making the referral only received a return, e.g., stock dividend, on its
ownership interest.?8

The Department of Housing and Urban Development issued a policy
statement on Controlled Business Arrangements in 1996. The policy
statement added a fourth requirement, i.e., that the entity receiving the
order is a “bona fide provider of settlement services.”??” HUD then set
forth ten factors it would use in determining “a bona fide provider”
status.?10

201. Id. at 1134-35 (citing Markowitz v. Fidelity Nat’l Title Co., 142 Cal. App.4th 508
(Cal. Ct. App. 2006)).
202. Id

203. Id. at 1138.

204. Id. at 1136-38.

205. Id. at 1138.

206. Id.

207. 12 US.C. § 2607(e) (4).

208. Id.

209. Statement of Policy 1996-2 Regarding Show Controlled Business Arrangements, 61
Fed. Reg. 29258 (1996).

210. Id.



Title Insurance Law 635

In Carter v. Welles-Bowen Realty, Inc.,*'! three Ohio consumers sued
their real estate brokers and the related title agents. The Northern Dis-
trict of Ohio granted summary judgment to the defendants. The Sixth
Circuit affirmed, finding that the companies complied with the “safe har-
bor” statute.?!? The “bona fide provider” requirements of the policy state-
ment were not in the statute and were not enforceable.?!?

In Dewrell Sacks, LLC v. Chicago Title Insurance Co.,*'* an insurer sued a
Georgia agent for unpaid premiums. The agent asserted the contract was
invalid because the tiered contracts under which the agent was to pay a
smaller percentage to the insurer if the agent remitted over $100,000 vi-
olated RESPA. The court held the provision was severable and would not
void the entire contract.?’® The court noted that the agent did perform
services for its portion of the premium.?!6

Similarly, in Weslowski v. Title Source, Inc.,>'” the court found that while
only attorneys can conduct closings in Georgia, the defendant title com-
panies did not violate RESPA by charging for work actually performed.

In Commonwealth Land Title Insurance Co. v. Robertson,?'® a title insurer
had filed rates with the Indiana Department of Insurance (IDI) and al-
lowed its Indiana agents to collect premiums from the consumer on a sub-
jective basis for each transaction.?!” The agent was supposed to calculate
the amount owed the insurer, however, based on the filed rates.?2? IDI is-
sued an order finding this practice discriminatory in premium charges and
an unsafe business practice. Moreover, it caused the insurer to underre-
port the premium taxes owed to the state.??! The IDI’s order was affirmed
on appeal,??? and the insurer was ordered to recalculate its premium tax
owed by reviewing every title insurance transaction for the period the pro-
gram was in effect.??3

The Eleventh Circuit asked the Alabama Supreme Court to decide
when an attorney-title insurance agent in the state is providing “legal ser-
vice” for purposes of limitations.??* In that case, an insurer sued an agent

211. 719 F. Supp. 2d 846 (N.D. Ohio 2010).
212. 736 F.3d 722, 729 (6th Cir. 2013).

213. 1d.

214. 749 S. E. 2d 802 (Ga. Ct. App. 2013).
215. Id. at 805-06.

216. 1d.

217. 2014 WL 2154187, at *4 (N.D. Ga. 2014).
218. 5 N.E.3d 394 (Ind. Ct. App. 2014).

219. Id. at 398.

220. Id.

221. Id. at 399.

222. 1d.

223. Id. at 412.

224. Miss. Valley Title Ins. Co. v. Thompson, 754 F. 3d 1330 (11th Cir. 2014).
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for negligently missing a lien during a title search.??* The court noted
that if the agent was providing a legal service, the claim was barred before
the suit was filed, but if the agent was acting in a title agent capacity, the
claim was not barred.?2¢

VI. BANKRUPTCY

In Ash v. North American Title Co.,>*’ the plaintiff was completing a tax-free
exchange. Although the purchase was to close on a Friday, it did not close,
due to an unspecified breach of duty by the escrow company. On the fol-
lowing Monday, the qualified property exchange intermediary filed a
bankruptcy action.??® The plaintiff received his funds sixteen months
later, thus losing tax-free exchange status. He also incurred significant
legal fees in securing the release of his proceeds by the bankruptcy
court.??? The jury awarded damages against the escrow agent for breach
of contract, negligence, and breach of fiduciary duty.?*° The trial court va-
cated a punitive damage award of $1 million.?*! The California Court of
Appeal affirmed the breach of contract finding, but reversed the damage
award for that issue.??? It also reversed the judgment on tort liability,
i.e., negligence and breach of fiduciary liability.?’? After reviewing the
old contracts casebook warhorse Hadley v. Baxendale,>** the court found
that the exchange company’s bankruptcy was not foreseeable.??>> There-
fore, the court held, the contract damages and tort liability issue must
be re-tried with an instruction on intervening and superseding causes.
Judge Kriegler filed a lengthy dissenting opinion.?3¢

A Mississippi case, Fidelity National Title Insurance Co. v. Colson,?®” fea-
tured a title insurer seeking to have the agent’s debt for losses caused by
escrow account misappropriations declared non-dischargeable. The bank-
ruptcy court based its decision on Bullock v. Bank Champaign, N.A.?*® In

225. 1d.

226. Id. at 1332.

227. 223 Cal. App. 4th 1258 (Cal. Ct. App. 2014).
228. Id. at 1266.

229. Id. at 1267.

230. Id. at 1268.

231. 1d.

232. Id. at 1273.

233. Id. at 1278.

234. (1854) 156 Eng. Rep. 145.

235. Ash, 223 Cal. App. 4th at 1273.

236. Id. at 1279-92.

237. 2013 WL 5352638 (Bankr. S.D. Miss. 2013).
238. 133 S. Ct. 1754 (2013).
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that case, the U.S. Supreme Court stated that “defalcation” as used in
Bankruptcy Code § 523(a)(4) “includes a culpable state of mind require-
ment.”?*? The agent had argued the deficiency in the escrow accounts was
due to sloppy bookkeeping, not reckless conduct. The court held that
§ 523(a)(14) applied.?*® The debt to the insurer for the escrow deficiency
plus the insurer litigation costs were excepted from the discharge.?*!

239. 1d.
240. Fidelity Nat’l Title Ins., 2013 WL 5352638, at *32.
241. Id. at *38.
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